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Introduction

As part of a recent independent review of the Energy and Water Ombudsman of New
South Wales (EWON), Prof Chris Gill and Dr Gavin McBurnie were asked to draft a paper
setting out insights from the academic literature on expectations of a leading ombud
service. In this summary report, we provide a brief outline of seven key areas treated at
greater length in the paper:

Expectations of the ombudsman’s role
Accessibility and access to justice
Addressing consumer vulnerability
Consumer expectations and behaviour
Changing working practices and digitalisation
Independence and relationships with industry
Standards and oversight
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Expectations of the ombud’s role

Discussions of the ombud’s role often focus on the balance to be achieved between
mass complaint handling and the strategic use of complaints to enhance service
provision. While being separate from regulation, industry ombuds are increasingly
expected to contribute to the wider regulatory landscape, for example, by enforcing
regulatory standards and providing regulatory intelligence through complaint
investigation work. Leading ombuds are also expected to fulfil a range of additional
functions beyond complaint handling which include:

e The provision of advice and support to consumers in relation to making complaints
and successfully accessing justice

e |dentifying and providing additional supportto vulnerable consumers, recognising the
need to equalise power imbalances between consumers and service providers

e Helping consumers whose complaints are not valid gain insight and understanding
into the way in which industries operate and the standards they are expected to meet

e Raising standards in, and enhancing the legitimacy of, the industries being overseen
by ombudsman offices

Accessibility and access to justice
Leading ombuds should not merely be alternative to the courts, but means to extend and
enhance access to justice for consumers.
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There has, however, been some concern in the literature with regard to the
unrepresentative nature of those who use ombuds. This not only means that certain
individuals and groups remain excluded from accessing justice, but could also distort
wider service provision by privileging those with the resources and capability to complain
and make use of ombuds. Leading ombuds must therefore focus not only on ensuring
they are accessible to their current users, but also that continuous efforts are made to
provide services that reach, and are attractive to, non-users.

Addressing consumer vulnerability

Leading ombuds should have a particular focus on addressing the needs of consumers
invulnerable circumstances. Vulnerability can arise both from intrinsic characteristics of
a person (e.g. their ethnicity, gender, age), their life circumstances (e.g. bereavement, job
loss, debt), and the characteristics of the market they are engaging with (e.g. the degree
to which the market is inherently complex). Leading ombuds will use a range of tools to
assist them in this element of their work including undertaking vulnerability impact
assessments, focusing on inclusive service design, ensuring the proactive identification
of vulnerable and disadvantaged customers, and the provision of accessible, flexible,
tailored services responsive to their needs.

Consumer expectations and behaviour

A key challenge for ombuds is meeting the variable demand for their services, as the
volume of complaints can fluctuate significantly, creating issues around meeting
demand. Alongtermtrend is that consumers have increasingly high expectations around
the speed and efficiency of service provision, which can be difficult for ombuds to meet.
Ombuds must also deal with the often unrealistic expectations that consumers will have
about ombuds and how their complaints will be dealt with. Challenging behaviour on the
part of a small group of consumers is also an issue that is growing in importance, with
there often being overlap between challenging behaviour and indicators of vulnerability.
Leading ombuds will ensure that they are clearly communicating their role to consumers
as well as ensuring that challenging behaviour is appropriately and sensitively managed.

Changing working practices and digitalisation

Ombuds practices now include a suite of options for resolving complaints, including
informal resolution, mediation, and informal and formal investigations. Having
procedural flexibility is key to meet the needs of various consumers in agile and nimble
ways and ensuring that there is a proportionate relationship between the nature of cases
and the processes used to deal with them. Leading ombuds will ensure that these
options are clearly explained to consumers. The increasingly digital nature of service
provision has required ombuds to modernise their processes, as has the significant
digital shift caused by the Covid 19 pandemic. Leading ombuds need to both be leaders
in using technology to the benefit of their consumers and industries (by ensuring
technology is used effectively), as well as ensuring that services remain accessible to
those facing digital exclusion. Ombuds around the world are beginning to grapple with
the use of Artificial Intelligence, with debates ongoing about how potential efficiencies
and improvements could be delivered by using Al in ways that are safe, ethical, and
trustworthy.



Independence and relationships with industry

Independence from industry is a central feature of ombuds. However, particularly for
industry ombuds that are funded by industry (and sometimes set up by industry on a self-
regulatory basis) there can be a perception that schemes are too close to the industry
they oversee. Leading ombuds will have governance and financial arrangements that not
only secure their independence in practice but are also seen and understood by
consumers as unquestionably independent. Having a formal statutory basis will often be
a preferable modelin terms of signalling independence. While governance arrangements
must ensure the highest standards of independence, if ombuds are to be successful in
their mission to raise industry standards, they cannotremain in an ivory tower. Close and
cooperative relationships with industry are central to ensuring that learning occurs from
complaints and that improvements result in service provision.

Standards and oversight

Ombuds are not immune from criticism and concerns have been raised in the literature
with regard to the extent to which they achieve access to justice for all, the quality of
their procedures and decision-making, and the effectiveness of the outcomes they
deliver for individuals and service providers. There is therefore no room for
complacency and leading ombuds will ensure that they implement the highest
standards of service delivery, as well as ensuring that appropriate mechanisms are in
place for their oversight. Public confidence in ombuds will be heightened where there
can be confidence that the ombud itself is subject to appropriate internal and external
accountability mechanisms.

Conclusion

Ombuds are key providers of access to justice. Their role is a challenging one, with
leading ombuds now expected to play a much wider role than simply focusing on
complaint handling. Ombuds must raise standards, continually seek to ensure access
to justice for all, identify and adapt for consumer vulnerability, respond to increasingly
high consumer expectations, and make effective use of technology. Leading ombuds
will do all of this while maintaining a focus on core issues such as theirindependence
and demonstrating their accountability and effectiveness. The full paper on which this
blogis based is available here.
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